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such appraisal as the estima

t just compensation for the
purpose of instituting the em

2 o
inent dowain proceeding.

b. If the Government provides written disapproval
of the appraisal, including the reasons for disapproval, within
such 60-day period, the Government and the Local Sponsor shall
consult in good fazith to prompily resclve the issues or areas of
disagreement that are identified in the Government's written
disapproval. If, after such good faith consultation, the
Government and the Local Sponscr agree as to an appropriate
amount, then the Local Sponsor shall use that amount as the
estimate of just compensation for the purpcse of instituting the
eminent domain proceeding. I, after such good faith
consultation, the Government and the Local Sponsor cannot agree
as to an appropriate amount, then the Local Sponsor may use the
amount set forth in its appraisal as the estimate of just
compensation for the purpose of instituting the eminent domain
proceeding.

¢. For lands, easements, or rights-of-way
acgquired by eminent domaln proceedings instituted in accordance
with sub-paragraph B.3. of this Article, fair market value shall
be either the amount of the court award for the real property
interests taken, to the extent the Government determined such
interests are required for the construction, operation, and
maintenance of the Project, or the amount of any stipulated
settlement or portion thereof that the Government approves in
writing.

4. Inci . For lands, easements, or rights-
of-way acguired by the Local Sponsor within a five-year period
preceding the effective date of this Agreement, or at any time
after the effective date of this Agreement, the value of the
interest shall include the documented incidental costs of
acquiring the interest, as determined by the Government, subject
to an audit in accordance with Article X.C. of this Agreement to
determine reasonableness, allocability, and allowability of
costs. Such incidental costs shall include, but not necessarily
be limited to, closing and title costs, appraisal costs, survey
costs, attorney's fees, plat maps, and mapping costs, as well as
the actual amounts expended for payment of any Public Law 91-646
relocation assistance benefits provided in accordance with
Article III.E. of this Agreement.

C. After consultation with the Local Sponsor, the
Government shall determine the value of relocations in accordance
with the provisions of this paragraph.

, 1. For a relocation other than a highway, the wvalue
shall be only that portion of relocation costs that the
Government determines is necessary to provide a functionally
equivalent facility, reduced by depreciation, as applicable, and

11



Da
'J
¢t
M
2]
n

by the salvages value ¢f any remove

the value shall be
ouild be necessary to

2. For a relocation of a highway,
cnly that portion of relocaticn costs that w

accomplish the relocation in accerdance with the design standard
that the State of Texas would apply under similar conditions of

geography and trafiic load, reduced by the salvage value cf any

removed items.
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3. Relocaticn costs shall include, but not necessarily
be limited to, actual costs of performing the relocation;
planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associated
with performance of the relocation, but shall not include any
costs due to betterments, as determined by the Government, nor
any additional cost of using new material when suitable used
material is available. Relocation costs shall be subject tc an
audic in accordance with Article X.C. of this Agreement to
determine reascnableness, allocability, and allowability of
costs.

D. The value of the improvements made to lands, easements,
and rights-cf-way for the proper disposal cof dredged or excavated
material shall be the costs of the improvements, as determined by
the Government, subject to an audit in accordance with Article
X.C. of this Agreement to determine reasonableness, allocability,
and allowability of costs. Such costs shall include, but not
necessarily be limited tc, actual costs of providing the
improvements; planning, engineering and design costs; supervisien
and administration costs; and documented incidental costs
associated with providing the improvements, but shall not include
any costs due to betterments, as determined by the Government.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for consistent and effective communication,
the Local Sponsor and the Government, not later than 30 days
after the effective date of this Agreement, shall appcint named
senior representatives to a Project Coordination Team.
Thereafter, the Project Coordination Team shall meet regularly
until the end of the periocd of construction. The Government's
Project Manager and a counterpart named by the Local Sponsor
shall co-chair the Project Coordination Team.

B. The Government's Project Manager and the Local Sponsor's
counterpart shall keep the Project Coorcdination Team informed of
the progress of construction and of sigrificant pending issues
and actions, and shall seek the views of the Project Cocrdination
Team on matters that the Project Coordination Team generally
cversees.
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C. TUntil the end of the periocd of construction, the Projec:
Coordination Team shall gererally oversee the Project, including
issues related to design; plans and specifications; scheduling;
real property and relocaticn requirements; real property
acquisition; contract awards and modifications; contract costs;
the Government's ccst projecticns; final inspection of the entire
Project or functional portiocns of the Project; preparation of the
proposed OMRR&R Manual; anticipated regquirements and needed
capabilities fcr performance of operation, maintenance, repair,
replacement, and rehabilitation of the Project; and other related
matters.

D. The Project Coordination Team may make recommendations
that it deems warranted to the District Engineer on matters that
the Project Coordination Team generally oversees, including
suggestions to avoid potential sources of dispute. The
Government in good faith shall consider the recommendations of
the Project Coordination Team. The Government, having the legal
authority and responsibility for construction of the Project, has
the discretion to accept, reject, or modify the Project
Coordination Team's recommendations.

E. The costs of participation in the Project Coordination
Team shall be included in total project cests and cost shared in
accordance with the provisions of this Agreement.

ARTICLE VI - METHOD OF PAYMENT

[FOR ARTICLE VI USE OPTION I IF CONSTRUCTION OF THE "PROJECT"
WILL BE COMPLETED WITHIN ONE FISCAL YEAR OR IF THEE Local SPONSOR
ELECTS TO PROVIDE ITS SHARE IN ONE LUMP SUM. OTHERWISE, USE
OPTION II.]

OPTION I

A. The Government shall maintain current records of
contributions provided by the parties and current projections of
total project costs and costs due to betterments. At least
quarterly, the Government shall provide the Local Sponsor with a
report setting forth all contributions provided to date and the
current projections of total project costs, of total costs due to
betterments, of the components of total project costs, ¢of each
party's share of total project costs, of the Local Sponsor's
total cash contributions required in accordance with Articles
ITI.B., II.D., and II.E. of this Agreement, and ©of the Local
proportionate share. On the effective date of this Agreement,

total project costs are projected to be § , and the
Local Sponsor's cash contribution regquired under Article II.D. cof
this Agreement is projected to be § . Such amounts

are estimates subject tc adjustment by the Government and are not
to be construed as the total financial responsibilities of the
Government and the Local Sponsor.

i3



-y’

3. The Local Sponsor shall provide the cash contribution
ired under Articles II.D.l1. and II.D.3. of this Agreement in
accordance with the following provisions: Not less than 30
calendaxr days prior to the schedulasd date for issuance of the
solicitation for the first comstruction contract, the Government
shall notify the Local Sponsor in writing of such scheduled date
and the funds the Government determines to be required from the
Local Sponsor to meet its projected cash contribution under
Articles II.D.1. and II.D.3. of this Agreement. Not later than
such scheduled date, the Local Spcnsor shall provide the
Government with the full amount cf the reguired funds by
delivering a check payable to "FAC, USAED, Galveston" tc the
District Engineer. The Government shall draw from the funds
provided by the Local Sponsor such sums as the Government deems
necessary to ccver: (a) the Local propoertionate share of
financial obligations for construction incurred prior to the
commencaement of the period of construction; and (b) the Local
proportionate share of financial obligations for construction as
they are incurred during the period of constructicn. 1In the
event the Government determines that the Local Sponsor must
provide additicnal funds to meet the Local Spcnsor's cash
contribution, the Government shall notify the Local Sponseor in
writing of the additional funds required. Within 60 calendar
days thereazfter, the Local Sponsor shall provide the Government
with a check for the full amount of the additional required
funds.

OPTION II

A. The Government shall maintain current records of
contributions provided by the parties and current projections of
total project costs and costs due to betterments. By [SPECIFIC
DATE, BASED ON THE TIMING OF THE Local SPONSOR'S FISCAL CYCLE] of
each year and at least quarterly thereafter, the Government shall
provide the Local Sponsor with a report setting forth all
contributions provided to date and the current preojecticns of
total project costs, of total costs due to betterments, of the
components of total project costs, of each party's share of total
project costs, of the Local Sponsor's total cash contributions
required in accordance with Articles II.B., II.D., and II.E. of
this Agreement, of the Local proporticonate share, and of the
funds the Government projects to be required from the Local
Sponsor for the upcoming fiscal year. ©On the effective date of
this Agreement, total project costs are projected to be

S , and the Local Sponsor's cash contribution
requirec under Article II.D. of this Agreement is projected to be
S . Such amounts are estimates subject to

adjustment by the Government and are not to be construed as the
total financial responsibilities of the Government and the Local
Sponsor.
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8. The Local Sponscr shall provide the cash contribution
reguired under Articles II.D.1. and II.D.3. of this Agreement in
accordance with the provisions of this paragraph.

[ARTICLE VI.B.l. OFFERS THE Local SPONSOR THREE MECHANISMS FROM
WHICH TO CHOOSE IN DECIDING HOW TO PROVIDE ITS CASH CONTRIBUTION
TO THE FEDERAL GOVERNMENT. TEE Local SPONSOR SHOULD INDICATE ITS
CHOICE DURING THEE COURSE OF NEGOTIATING THE AGREEMENT. THE PCA
SHOULD REFLECT ONLY ONE MECHANISM.] )

1. Not less than 30 calendar days prior to the
scheduled date for issuance of the solicitation for the first
construction contract, the Government shall notify the Local
Sponsor in writing of such scheduled date and the funds the
Government determines to be required from the Local Spensor to
meet the Local propcortionate share of projected financial
obligations for construction through the first fiscal year of
construction, including the Local proportionate share of
financial obligations for construction incurred prior to the
commencement of the period of construction. ©Not later than such
scheduled date, the Local Sponsor shall [INDICATE MECHANISM: [1)]
provide the Government with the full amount of the reguired funds
by delivering a check payable to "FAO, USAED, ([APPROPRIATE USACE
DISTRICT]" to the District Engineer. [2] verify toc the
satisfaction of the Government that the Local Sponsor has
deposited the required funds in an escrow or other account
acceptable to the Government, with interest accruing to the Local
Sponscr. [3] present the Government with an irrevocable letter

of credit acceptable te the Government for the required funds.]

2. For the second and subsequent fiscal years of
construction, the Government shall notify the Local Sponsor in
writing, no later than 60 calendar days prior tc the beginning of
that fiscal year, of the funds the Government determines to be
required from the Local Sponsor to meet the Local proportionate
share of projected financial obligations for construction for
that fiscal year. ©No later than 30 calendar days prior to the
beginning of the fiscal year, the Local Sponsor shall make the
full amount of the regquired funds for that fiscal year available
to the Government through the funding mechanism specified in
Article VI.B.1l. of this Agreement.

3. The Government shall draw from the funds provided
by the Local Sponscr such sums as the Government deems necessary
to cover: (a) the Local proportionate share of financial
obligations for construction incurred prior to the commencement
of the period of construction; and (b) the Local proportionate
share of financial obligations for construction as they are
incurred during the period of construction.

15



4, £ at any time during the period of construction

the Government determines that additicnal funds will be needed
from the Local Sponsor to cover the Local proportionate share of
projected financial obligations for construction for the current
fiscal year, the Government shall notify the Local Speonsor in
writing of the additional funds required, and the Local Sponsor,
nc later than 60 calendar days from receipt of such notice, shall
make the additional required funds available through the payment
mechanism specified in Article VI.B.1l. of this Agreement.

[INCLUDE PARAGRAPHS C. AND D. FOR BOTH OPTIONS I AND II IN
ARTICLE VI.]

C. 1In advance of the Government incurring any financial
obligation associated with additional work under Article II.B. or
II.E. of this Agreement, the Local Sponsor shall [INDICATE
MECHANISM: [l1] provide the Government with the full amount of the
funds required to pay for such additional work by delivering a
check payable to "FAO, USAED, Galveston" toc the District
Engineer. [2] verify to the satisfaction of the Government that
the Local Sponsor has deposited the full amount of the funds
required to pay for such additional work in an escrow or other
account acceptable to the Government, with interest accruing to
the Local Speonsor.] The Government shzall draw from the funds
provided by the Local Spensor such sums as the Government deems
necessary to cover the Government's financial obligations for
such additional work as they are incurxred. In the event the
Government determines that the Local Sponscr must provide
additional funds to meet its cash contribution, the Government
shall notify the Local Sponsor in writing of the additional funds
required. Within 30 calendar days thereafter, the Local Sponsor
shall provide the Government with a check for the full amount of
the additional required funds.

D. Upon completion of the Precject or termination of this
Agreement, and upon resolution of all relevant claims and
appeals, the Government shall conduct a final accounting and
furnish the Local Sponsor with the results of the final
accounting. The final accounting shall determine total project
costs, each party's contribution provided thereto, and each
party's required share thereof. The final accounting alsc shall
determine costs due to betterments and the Local Sponsor's cash
contribution provided pursuant to Article II.B. of this
Agreement.

1. In the event the final accounting shows that the
total contribution provided by the Local Sponscr is less than its
recquired share of total project costs plus costs due to any
betterments provided in accocrdance with Article II.B. of this
Agreement, the Local Sponscr shall, no later than 80 calendar
days after receipt of written notice, make a cash payment to the
Government of whatever sum is required to meet the Local
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Sponsor's reguired shares of tot
any betterments provided in acc
Agreement.

al project costs plus costs dus
ordance with Article II.B. of t

2. In the event the final accounting shows that the
total contribution provided by the Local Sponsocr exceeds its
required share of total project costs plus costs due to any
betterments provided in accordance with Article II.B. of this
Agreement, the Government shall, subject to the availability of
funds, refund the excess tc the Local Sponsor no later than 90
calendar days after the final accounting is complete; however,
the Local Sponscr shall not be entitled to any refund of the §
percent cash contribution reguired pursuant to Article II.D.1. of
this Agreement. In the event existing funds are not available to
refund the excess to the Local Sponsor, the Government shall seek
such appropriations as are necessary tc make the refund.

ARTICLE VII - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for
breach of this Agreement, that party must first notify the other
party in writing of the nature of the purported breach and seek
in good faith to resclve the dispute through negotiaticn. If the
parties cannot resclve the dispute through negotiation, they may
agree to a mutually acceptable method of non-binding alternative
dispute resolution with a qualified third party acceptable to
both parties. The parties shall each pay 50 percent of any costs
for the services provided by such a third party as such costs are
incurred. The existence of a dispute shall not excuse the
parties from performance pursuant to this Agreement.

ARTICLE VIII - OPERATION, MAINTENANCE, REPAIR, REPLACEMENT,
AND REHABILITATION (OMRR&R)

A. Upon notification in accordance with Article II.C. of
this Agreement and for so long as the Project remains authorized,
the Local Sponsor shall operate, maintain, repair, replace, and
rehabilitate the entire Project or the functional portion of the
Project, at no cost to the Government, in a manner compatible
with the Project's authorized purposes and in accordance with
applicable Federal and State laws as provided in Article XI of
this Agreement and specific directions prescribed by the
Government in the OMRR&R Manual and any subsequent amendments
thereto.

B. The Local Sponsor hereby gives the Government a right to
enter, at reasonable times and in a reasonable manner, upon
property that the Local Sponsor owns or controls for access to
the Project for the purpcse of inspection and, if necessary, for
the purpcose of completing, operating, maintaining, repairing,
replacing, or rehabilitating the Project. If an inspection shows
that the Local Sponsor for any reason is failing to perform its

17



opligations under this Agresement, the Government shall send =
written notice dascriking the non-performance to the Local
Sponsor. I, aizer 2T calendar days from receipt of notice, the
Loczl Sponsor continuss to Zail to perform, then the Government
shall have the right tc enter, at reasonable times and in &
reasonable manner, upon preoperty that the Local Sponsor owns or

controls for accsss to the Project for the purpose of completing,
operating, maintaining, repairing, replacing, or rehabilitating
the Project. Nco completion, operation, maintenance, repair,
replacement, or rzhabilitation by the Government shall operate to
relieve the Local Sponsor of responsikility to meet the Local
Sponscor's obligations as set forth in this Agreement, or to
preclude the Government from pursuing any other remedy at law or
equity to ensure faithful performance pursuant to this Agreement.

ARTICLE IX - INDEMNIFICATION

The Local Sponsor shall hold and save the Government free
from all damages arising from the construction, operation,
maintenance, repair, replacement, and rehablllbation of the
Prcject and any Project-related betterments, except for damages
due to the fault or negligence of the Government or its
contractors.

ARTICLZ - MAINTENANCE OF RECORDS AND AUDIT

2. Not later than 60 calendar days after the effective date
of this Agreement, the Government and the Local Sponscr shall
develop procedures for keeping books, records, documents, and
other evidence pertaining to costs and expenses incurred pursuant
to this Agreement. These procedures shall incorporate, and apply
as appropriate, the standards for financial management systems
set forth in the Uniform Administrative Requirements for Grants
and Cooperative Agreements to State and Local Governments at 32
C.F.R. Section 323.20. The Government and the Local Speonsor shall
maintain such books, records, documents, and other evidence in
accordance with these procedures and for a minimum of three years
after the perlod of construction and resolution of all relevant
claims arising therefrom. To the extent permitted under
applicable Federzl laws and regulations, the Government and the
Local Sponsor shall each allow the other tc inspect such books,
documents, records, and other evidence.

B. Pursuant to 32 C.F.R. Section 33.26, the Local Sponscr
is responsible for complying with the Single Audit Act of 1584,
31 U.S.C. Sections 7501-7507, as implemented by Office of
Management and Budget (OMB) Circular No. A-128 and Department of
Defense Directive 7600.10. Upon regquest of the Local Sponsor and
to the extent permitted under applicable Federal laws and
regulations, the Government shall provide to the Local Sponsor
and independent auditors any information necessary to enable an
audic of the Local Sponscor's activities under this Agreement.

18



The costs of any Local audits performed in accordance with this
paragraph shall be allocated in accordance with the provisions of
OMB Circulars 2-87 and A-128, and such costs as are allocated to
the Project shall be included in total procject costs and cost
shared in accordance with the provisions of this Agreement.

C. In accordance with 31 U.S.C. Section 7503, the
Government may conduct audits in addition to any audit that the
Local Sponsor is required to conduct under the Single Audit Act.
Any such Geovernment audits shall be conducted in accordance with
Government Auditing Standards and the cost principles in OMRB
Circular Nco. A-87 and other applicable cost principles and
regulations. The costs of Government audits performed in
accordance with this paragraph shall be included in total project
costs and cost shared in accordance with the provisions of this
Agreement.

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations
under this Agreement, the Local Sponscor and the Government agree
to comply with all applicable Federal and State laws and
regulations, including, but not limited to, Section 601 of the
Civil Rights Act of 1964, Public Law 88-352 (42 U.S8.C. 20004),
and Department of Defense Directive 5500.11 issued pursuant
thereto, as well as Army Regulations 600-7, entitled
"Nondiscrimination on the Basis of Handicap in Programs and
Activities Assisted or Conducted by the Department of the Army".

ARTICLE XII - RELATIONSHIP? OF PARTIES

A. In the exercise of their respective rights and
obligations under this Agreement, the Government and the Local
Sponsor each act in an independent capacity, and neither is to be
considered the officer, agent, or emplLoyee of the other.

B. In the exercise of its rights and obligations under this
Agreement, neither party shall provide, without the consent of
the other party, any contractor with a release that waives or
purports to waive any rights such other party may have to seek
relief or redress against such contractcr either pursuant to any
cause of action that such other party may have or for wviolation
of any law.

ARTICLE XIII - OFFICIALS NOT TO BENEFIT
No member of or delegate to the Congress, nor any resident

commissioner, shall be admitted to any share or part of this
Agreement, or to any benefit that may arise therefrom.



ARTICLE XIV - TERMINARTICN OR SUSPENSION

A. If at any time the Local Sponsor fails to fulfill its
obligations under Art*cle II1.8., II1.D., II.E., VI, or XVIII.C. of
this Agreement, the Assistant Sscretary oI the 2rmy for Civil
Works shall terminzte this Agreement or suspend Zuture
periormance under this Agreement unless he/she determines that
continuation of work on the Project is inm the interest of the
United States or is necessary in order to satisfy agreements with
any other non-Federal interests in connection with the Project.

B. If the Government fails to receive annual appropriations
in amcunts sufiicient to meet Project expenditures for the then-
current or upcoming fiscal year, the Government shall so notify
the Local Sponscor in writing, and 60 calendar days thereafter
either party may elect without penalty to terminate this
Agreement or to suspend future performance under this Agreement.
In the event that either party elects to suspend future
performance under this Agreement pursuant to this paragraph, such
suspension shall remain in effect until such time as the
Government receives sufficient appropriations or until either the
Government or the Local Sponsor elects to terminate this
Agreement.

C. 1In the event that either party elects tc terminate this
Agreement pursuant to this Article or Article XV cf this
Agreement, both parties shall conclude their activities relating
to the Project and proceed tec a final accounting in accordance
with Article VI.D. of this Agreement.

D. Any termination of this Agreement or suspension of
future performance under this Agreement in accordance with this
Article or Article XV of this Agreement shall not relieve the
parties of liability for any cbligation previously incurred. Any
delinquent payment shall be charged interest at a rate, to be
determined by the Secretary of the Treasury, equal to 150 per
centum of the average bond equivalent rate of the 13-week
Treasury bills auctioned immediately prior to the date on which
such payment became delinquent, or auctioned immediately prior to
the beginning of each additional 3-month period if the period of
delinquency exceeds 3 months.

ARTICLE XV - HAZARDOUS SUBSTANCES

A. After execution of this Agreement and upon direction by
the District Engineer, the Local Sponsor shall perform, or cause
to be performed, any investigations for hazardous substances that
the Government or the Local Sponsor determines to be necessary to
identify the existence and extent of any hazardous substances
regulated under the Comprehensive Environmental Response,
Compensation, and Liability Act (hereinafter "CERCLA"), 42 U.S.C.
Sections 9601-9675, that may exist in, on, or under lands,
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easements, and rights-of-way that the Government dstermi
pursuant to Article III of this Agreement, tc be res
construction, operation, and maintenance of the Project.
However, for lands that the Government determines toc be subject
to the navigation servitude, only the Government shall perform
such investigations unless the District Engineer provides the
Local Sponsor with prior specific written direction, in which
case the Local Sponsor shall perform such investigations in
accordance with such written direction. All actual costs
incurred by the Local Sponsor for such investigations for
hazardous substances shall be included in total project costs and
cost shared in accordance with the provisions of this Agreement,
subject to an audit in acccrdance with Article X.C. of this
Agreement to determine reascnableness, allocability, and
allowability of costs.

B. In the event it is discovered through any investigation
for hazardous substances or other means that hazardous substances
regulated under CERCLA exist in, on, or under any lands,
easements, or rights-of-way that the Government determines,
pursuant to Article III of this Agreement, to be required for the
construction, operation, and maintenance of the Project, the
Local Sponsor and the Government shall provide prompt written
notice to each other, and the Local Spensor shall not proceed
with the acquisition of the real property interests until both
parties agree that the Local Sponsor should proceed.

C. The Government and the Local Sponsor shall determine
whether to initiate construction of the Project, or, if already
in construction, whether to continue with work on the Project,
suspend future performance under this Agreement, or terminate
this Agreement for the convenience of the Government, in any case
where hazardous substances regulated under CERCLA are found to
exist in, on, or under any lands, easements, or rights-of-way
that the Government determines, pursuant to Article III of this
Agreement, to be required for the construction, operation, and
maintenance of the Project. Should the Government and the Local
Sponsor determine to initiate or continue with construction after
considering any liability that may arise under CERCLA, the Local
Sponscr shall be responsible, as between the Government and the
Local Sponsor, for the costs of clean-up and response, to include
the costs of any studies and investigations necessary to
determine an appropriate response tc the contamination. Such
costs shall not be considered a part of total project costs. In
the event the Local Sponsor fails to provide any funds necessary
to pay for clean up and response costs or to otherwise discharge
the Local Sponsor's responsibilities under this paragraph upon
direction by the Government, the Government may, in its sole
discretion, either terminate this Agreement for the convenience
of the Government, suspend future performance under this
Agreement, Or continue work on the Project.
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D. The Local Sponsor and the Government shall consult wich
h cother in accordance with Article V of this Agreement in an
ort to ensure that responsible parties bear any necessary
an up and response ccsts as defined in CERCLA. Any decision
e pursuant to paragraph C. of this Article shall neot relieve
third party from any lizbility that may arise under CERCLZ.

E. As between the Government and the Local Sponsor, the
Local Sponsor shall be considered the operator of the Project for
purposes of CERCLA liability. Tc the maximum extent practicable,
the Local Sponsor shall operate, maintain, repair, replace, and
rehabilitate the Project in a manner that will not cause
liability to arise under CERCLA.

ARTICLE XVI - NOTICES

A. Any notice, request, demand, cor other communication
required or permitted to be given under this Agreement shall be
deemed to have been duly given if in writing and either delivered
personally or by telegram or mailed by first-class, registered,
or certified mail, as follows:

If to the Local Sponsor:

City of Victoeria
P.O. Box 1758
Victoria, Texas 77902

If to the Government:

U. S. Army Engineer District, Galveston
ATTN: CESWG-DE

P.O. Box 1229

Galveston, Texas 77553

B. A party may change the address to which such
communications are to be directed by giving written notice to the
other party in the manner provided in this Article.

C. Any notice, request, demand, or other communication made
pursuant to this Article shall be deemed to have been received by
the addressee at the earlier of such time as it is actually
received or seven calendar days after it is mailed.

ARTICLE XVII -~ CONFIDENTIALITY
To the extent permitted by the laws governing each party,

the parties agree to maintain the confidentiality of exchanged
information when requested to do so by the providing party.
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ARTICLE XVIII - HISTORIC PRESERVATION

B, The costs of identification, survey and evaluation of
historic properties shall be included in total project costs and
cost shared in accordance with the provisions of this Agreement.

B. As sgpecified in Section 7{(a) of Public Law 93-251 {15
U.S.C. Section 469c(a)), the costs of mitigation and data
recovery activities associated with historic preservation shall
be borne entirely by the Government and shall not be included in
total project costs, up to the statutory limit of one percent of
the total amount authorized to be appropriated for the Project.

C. The Government shall not incur costs for mitigation and
data recovery that exceed the statutory one percent limit
specified in paragraph B. of this Article unless and until the
Assistant Secretary of the Army (Civil Works) has waived that
limit in accordance with Section 208 (3) of Public Law 96-515 (16
U.S.C. Section 469c-2(3)). Any costs of mitigaticn and data
recovery that exceed the one percent limit shall not be included
in total project costs but shall be cost shared between the Local
Speonsor and the Government consistent with the minimum Local cost
sharing regquirements for the underlying flood cecntrol purpose, as
follows: 25 percent borne by the Local Sponsor, and 75 percent
borne by the Government.

ARTICLE XIX - LIMITATION ON GOVERNMENT COSTS

The Government's financial participation in the Project is
limited to $5,000,000. Notwithstanding any other provision of
this Agreement, the Local Speonsor shall be responsible for all
costs in excess of this amount.

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement, which shall beccome effective upon the date it is
signed by the District Engineer. -

THE DEPARTMENT OF THE ARMY TEE CITY OF VICTORIA
BY: BY:
DATE: DATE:
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CERTIFICATE OF AUTHORITY

I, , do hereby certify that I am the
principal legal cfficer of the City o Victoria, that the City of
Victoria is a legally constituted public body with full authority
and legal capability to perform the terms of the Agreement
between the Department of the Army and the City of Victoria in
connection with the Guadalupe River a- Victoria, Texas, and to
pay damages in acccrdance with the terms of this Agreement, if
necessary, in the event of the failure to periorm, as regquired by
Section 221 of Public Law 81-611 (42 U.S5.C. Section 19624-5b),
and that the persons who have executed this Agreement on behali
of the City of Victoria have acted within their statutory
authority.

IN WITNESS WHEREQOF, I have made and executed this
certification this day of 19

By:
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CERTIFICATION REGARDING LOBBVYING

The undersigned certifies, to the best of his or her
knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an ocfficer or employee of
Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into
of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification ¢f any Federal cecntract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have
been paid or will be paid to any perscn for influencing or
attempting to influence an cfficer cr employee of any agency, za
Member of Congress, an officer or employee of Congress, or an
emplovee of a Member of Congress in connection with this Federal
contract, grant, locan, or cooperative agreement, the undersigned
shall complete and submit Standard Ferm-LLL, "Disclosure Form to
Report Lobbying," in accordance with its instructions.

(3) The undersigned shall reguire that the language cf this
certification be included in the award documents for all
subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, loans, and cooperative agreements) and
that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by Section
1352, Title 31, U.S. Code. Any person who fails to file the
required certification shall be subject to a civil penalty of not
less than $10,000 and not more than $100,000 for each such
failure.

BY:

DATE:
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CESWG-PL-R 30 Aug 95

MEMORANDUM FOR CESWG-FL (Keeian)

SUBJECT: Local Sponsor Statement of Financial Capability for the Guadalupe River
Levee at Victeria, Texas

1. The City of Victoria, Texas is the local sponsor for the Guadalupe River Levee at
Victoria, Texas. As alocal sponsor of a Federal project, the City will provide lands,
easements, rights-of-ways, relocations, and dispesal areas (LERRD's), as required for
project construction, which have an estimated value of $1,304,000. In addition, the City
will provide a cash contribution toward project construction in the amount of
$3,832,000.

2. The City of Victoria has already set aside $500,758 toward project construction as
part of the City's 1891 Series General Obligation Bond issuance. The City intends to
finance the remaining cash requirement of 3,331,242 with the sale of other general
obligation bonds following a public referendum in early 1996. As with its prior
issuances, these bonds will be backed by the City's full faith, credit, and taxing power.
The tax base against which this pledge would be made exceeded § 1.64 billien in 1995
which constitutes an increase of 5.2 percent over the 1994 tax base.

3. The City’s current general obligation bond rating by both Standard and Poor's and
Moody's Investors is "A,” which, while not the highest rating on the market, indicates «
strong capacity to pay interest and repay principal with some limited expectation of
risk. It is assumed that the City will not only finance its cash coniribution but will also
establish a sinking fund containing one year's principal and interest payment as an
assurance of timely repayment. Therefore, the amount financed through the sale of
additional general obligation bonds is projected to be $3,588,549. Based on the City's
healthy bond rating, an associated interest rate of 5.0 percent, and the establishment
of a sinking fund, the City could retire the debt with annual payments of $288,757 over
a twenty-year period.

4. The City of Victeria is currently making payments of $4.5 million cnnually to retire
$32.6 million in outstanding general obligation debt. In order to generate sufficient
revenues for repayment of this debt, the City assigned to debt retirement $0.28 of its
Fiscal Year 1894-19985 tax levy of $0.71 per $100 valuation. The debt incurred with
project construction would increase the City's dedicated debt-retirement tax levy to
$0.298 per $100 valuation for an incremental tax increase of approximately $0.0176 per
$100 valuation. The increcsed tax burden of project-induced debt will increase the
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CESWG-PL-R
SUBJECT: Local Sponsor Statement of Financial Capability for the
Guadalupe River Levee at Victoria, Texas

direct net debt per capita on City residents from $554 to $560. The overall net debt per
capita from all local texing entities with taxing authority over the property within the
City will increase from 31,040 to $1,046 with the additional $3.6 million bond issuance.

5. The addition of $3.6 million in general obligation debt is not expected to produce
any change in the City’s overdll financial condition, as noted in the enclosed
worksheets. This increase in Victoria's tax rate would not exceed any statutory or
policy limitations imposed by the State or City Charter on the City's bonded
indebtedness. This plan appears to be financially sound, generating the required
capital to meet the obligations of the local sponsor to the Federal government.

Encls RICHARD MEDINA
Chief, Environmental
Resources Branch

CF (w/ Encls):

¢~ PL-C, Morris
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CITY OF VICTORIA, TEXAS WITHOUT LEVEE PROJECT

FINANCIAL CAPABILITY ANALYSIS

based on EPA's Financial Capability Guidebook, March 1984

worksheet #5

item no.

title

value

a. Bond Rating

500

501

b. Debt

502

503

504

505

506

507

508

509

general obligation bond rating
date of rating OCT. 84
revenue bond rating
date of rating OCT. 94

general obligation bonds
outstanding

this project

total

revenue bonds
outstanding
this project
total

gross direct debt
outstanding

this project

total

direct net debt (gross direct debt less debt
that is self-supporting and double-barreled
bonds)

outstanding

this project

total

overlapping net debt (proportionate share

of tax-supported debt of all local govermnment
units borne by property of persons)
outstanding

total

overall net debt
outstanding
this project
total

other debt (outstanding ieases, unfunded
pension liabilities, notes with maturities
exceeding one year)

new debt for other capital improvements

S&P. A; MOODY'S: A

S&P: A; MODDY'S: A

$32,630,000

$32,630,000

$17,873,983
$17,873,983
$50,503,983

$0
$50,503,983

$32,630,000
$0
_$32,630,000

$28,634,464

$28,634,464

361,264,464
$0
561,264,464

$0

08/25/95

Encl 1
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CITY OF VICTORIA, TEXAS WITHOUT LEVEE PROJECT

¢. Debt Repayment Schedule

for direct net debt within next five years

510 year 1-1995
existing debt $2,920,000
this project
total $2,920,000
511 year 2-1996 .
existing debt $3,080,000
this project
total $3.080,000
512 year 3-1997
existing debt $3,265,000
this project
total $3,265,000
513 year 4-1997
existing debt $3,480,000
this project
total $3,480,000
514 year 5-1898
existing debt $3,750,000
this project
total $3,750,000
515 total direct net debt due within next 5 years $16,495,000
d. Debt Limits
516 Description of debt imitations
The Attorney General of the State of Texas , as a matter of policy, will not
approve the issuance of bonds where totai debt service of ali tax supported debt
requires a tax rate of more than $1.50 per $100 assessed valuation....
The City Charter authorizes a tax rate of only $2.00 per $100 valuation with no
internal limits as to purpose.
517 percentage of debt limit used for

existing debt and project debt 18.7%

08/29/85
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CITY OF VICTORIA. TEXAS WITHOUT LEVEE PRCJECT

worksheet #6
item no. title value
Indicator 1
800 population-1390 55,000
601 current popuiation-19¢3 58,906
802 average annual rate of change in popuiation 2.2%
Indicator 2 for Fiscal Year 1994-1985
503 property tax receipts $11,126,454
604 other revenues $31,497.618
605 total current revenues $42,624,072
605 operating expenditures $35,533,888
607 debt service payments $7,090,184
608 totai current expenditures $42,624,072
609 current surplus (deficit) $0
610 current operating surpius (deficit) as a
percentage of total current expenditures $0
Indicator 3
611 real property tax collection rate-1883 52.8%
Indicator 4
612 total assessed value of real property $1,640,926,060
less deductions
613 current assessment ratio ($7.77 per $100) $0.71
Fiscal Year 1994-95
614 full market value of real property $1,640,926,060
615 property tax revenues as a percentage
of full market vaiue of real property 0.68%
indicator 5
616 overall net debt as a percentage of full
market value of real property 3.7%
Indicator 6
617 per capita income-1989 $12,332
618 totat personal income $726,428,792
619 overall net debt as a percentage of total
personal income 8.4%
Indicator 7
620 direct net debt outstanding per capita $554
Indicater 8
621 overall net debt outstanding per capita $1,040
Indicator 9
822 direct net debt due within 5 years as a
percentage of direct net debt due 50.6%
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CITY OF VICTORIA, TEXAS WITHOUT LEVEE PROJECT

SUPPLEMENTAL INFORMATION SHEET

What is the Community's Debt History?

a. Bond Rating

500

501

general obligation bond rating
date of rating

revenue bong rating

date of rating

b. Outstanding Debt

S&P: A; MOQODY'S: A
OCT. 94
S&P: A; MOODY'S: A
OCT. 94

502 general obligation bonds
outstanding $32,630,000
this project 30
total $32,630,000
503 revenue bonds
outstanding $17,873,983
this project $0
total $17,873,983
504 gross direct debt
outstanding 350,503,983
this project $0
total $50,503,983
505 direct net debt (gross direct debt less debt
that is self-supporting and double-barreled
bonds}
outstanding $32,530,000
this project $0
total $32,630,000
508 overiapping net debt (proportionate share
of tax-supported debt of all local government
units borne by property or persons)
outstanding $28,634,464
total $28,534 464
507 overall net debt
cutstanding $61,264,464 -
this project 50
total $61,264,464
508 other debt (outstanding leases, unfunded
pension liabilities, notes with maturities
exceeding one year) $0
509 new debt for other capital improvements %0
¢. Debt Repayment Schedule
515 total direct net debt due within next 5 years $16,495,000
d. Debt Limits
516 Description of debt limitations
The Atiorney Generai of the State of Texas , as a matter of poiicy, will not
approve the issuance of bonds where total debt service of all tax supported debt
requires a tax rate of mora than $1.50 per $100 assessed valuation....
The City Charter authorizes a tax rate of only $2.00 per $100 vajuation with no
internal fimits as to purpose.
517 percentage of debt limit used for

existing debt and project debt

18.7%

08/29/95



What is the Community's Financlal Condition?

indicalor

1. Annual rate of change In population

2. Current surplus as a % of lolal
currenl expenditures

J Real property tax collaclion rate

4 Properly tax revenues as a % of
fuli market value of real property

5. Overall nal debl as a % of [uli
market value of real property

6. Overall nel debl oulslanding as a %
of personal income

7. Direci nel debl per capita

8. Overall nel debl per capila

9. Percenl direct nel debl outstanding

due wilhin next 5 years

GITY OF VICTORIA, TEX. .

Indicator
Value

2.3%

0.0%
92.8%

0.7%
.7%
8.4%
$554
$1,040

50.6%

+HOUT LEVEE PROJECT

indicalor Rating

Weak Average Strong

below-1%  -1%toi% _ above 1% _

below 0% . 0%1to5% * . above5%
belowB6% _ * ~ 96%toB8% = aboveBB%

aboved4% = == 2%tad4%  below2%

above 5% . Y%ts5% ¢ below 3%

above 12% 4%1012% __ * below 4%
above $760 __ ~  $25010$750 _ *  below $250 _
above $1000 o $450to 51000 below $450
below 10% _ 10%1030% ______ above 30%

.

195



CITY OF VICTORIA, TEXAS WITH LEVEE PROJECT 08/29/95

worksheet #5

tem no. titie vaijue

a. Bond Rating

500 generai obligation bond rating S&P: A; MOODY'S: A
date of rating OCT. 94

501 revenue bond rating S&P: A; MOODY'S: A
date of rating OCT. 94

b. Debt

502 generzai obligation bonds
outstanding $32,630,000
this project $331,242
total $32,961,242

5C3 revenue bonds
outstanding $17,873,983
this project $0
total $17,873,983

504 gross direct debt
outstanding $50,503,983
this project $331.,242
total $50,835,225

505 direct net debt {gross direct debt less dabt
that is self-supporting and double-barreied

bonds)

outstanding $32,630,600
this project $331,242
total $32,961,242

506 overlapping net debt (proportionate share
of tax-supported debt of all iocal government
units borne by property or persons)

outstanding $28,634,464

total $28,634,464
507 overall net debt

outstanding $61,264,464

this project $331,242

totat $61,595,706

508 other debt (outstanding leases, unfunded
pension liabilities, notes with maturities
exceeding one year)

509 new debt for other capital improvements $0

Enci 2



CITY OF VICTORIA, TEXAS WITH LEVEE PROJECT

c. Debt Repayment Schedule

510

511

512

513

514

515

for direct net debt within next five years

year 1-1895
existing debt
this project
total

year 2-1996
existing debt
this project
total

year 3-1997
existing debt
this project
total

year 4-18§7
existing debt
this project
total

year 5-1988
existing debt
this project
total

total direct net debt due within next 5 years

d. Debt Limits

516

517

Description of debt limitations

$2,920,000
$C
$2,820,000

$3,080,000
$100,745
$3,180,745

$3,265,000
$105,783
$3,370,783

$3,480,000
$111,072
$3,591,072

$3,750,000
$116,625
$3,866,625

$16,829.225

The Attorney General of the State of Texas , as a matter of policy, will not
approve the issuance of bonds where total debt service of all tax supported debt
requires a tax rate of more than $1.50 per $100 assessed valuation....

The City Charter authonzes a tax rate of only $2.00 per $100 vaiuation with no

internat limits as to purpose.
percentage of debt limit used for
existing debt and project debt

18.8%

08/29/23



CITY OF VICTORIA, TEXAS WITH LEVEE PROJECT

workshest #6
item no. title vaiue
Indicator 1
500 population-1880 55,000
801 current population-1293 58,906
602 average annual rate of change in population 2.3%
Indicator 2 for Fiscal Year 1894-1995
803 property tax receipts $11,126,454
604 other revenues $31,497 618
605 total current revenues $42,624,072
608 operating expenditures $35.533,8588
607 debt service payments $7,080,184
608 total current expenditures $42,624,072
609 current surplus (deficit) S0
610 current operating surplus (deficit) as a
percentage of total current expenditures S0
Indicator 3
611 real property tax coliection rate-1993 92.8%
indicator 4
612 total assessed value of real property $1,640,926,060
iess deductions
613 current assessment ratio ($7.7? per 3100) $0.71
Fiscal Year 1994-95
514 full market value of real property $1,640,926,060
615 property tax revenues as a percentage
of fult market value of real property 0.88%
indicator 5
616 overall net debt as a percentage of full
market value of real property 3.8%
Indicator 6
617 per capita income-1989 $12,332
618 total personai income $726,428,792
619 overal! net debt as a percentage of total
personal income 8.5%
Indicator 7
620 direct net debt outstanding per capita $550
Indicator 8
621 overall net debt outstanding per capita $1.046
Indicator 9
622 direct net debt due within 5 years as a
percentage of direct net debt due 51.4%



CITY OF VICTORIA, TEXAS WITH LEVEE PROJECT

SUPPLEMENTAL INFORMATION SHEET

What is the Community's Debt History?

2. Bond Rating

500

501

general obligation bend rating
date of rating

revenue bond rating

date of rating

b. Qutstanding Debt

502

503

504

505

506

507

508

509

general obligation bonds
outstanding

this project

totai

revenue bonds
outstanding
this project
total

gross direct debt
outstanding

this project

total

direct net debt (gross direct debt less debt
that is self-supporting and double-barreied
bonds)

outstanding

this project

total

overlapping net debt (proportionate share

of tax-supported debt of all local government
units borne by propenty or persons)
outstanding

total

overall net debt
outstanding
this project
total

other debt (outstanding leases, unfunded
pensicn liabilities, notes with maturities
exceeding one year)

new debt for other capital improvements

c. Debt Repayment Scheduie

515

total direct net debt due within next § years

d. Debt Limits

516

517

Description of debt limitations

S&P: A, MOOQDY'S: A
OCT. 84
S&P: A, MOODY'S: A
CCT. 94

$32,630,000
$331.242
$32,961,242

$17,873,983
S0
$17,873,883

$50,503,983
$331,242
$50,835,225

$32,630,000
$331,242
$32,961,242

$28,634,464
$28,634 464

$51,264,464 |

$331.242
$61,595,706

30
$0

$16,929,225

The Attorney General of the State of Texas , as a matter of policy, will not
approve the issuance of bonds where total debt service of all tax supported debt
requires a tax rate of more than $1.50 per $100 assessed vatuation....

The City Charter authorizes a tax rate of only $2.00 per $100 valuation with no

internal limits as to purpose.
percentage of debt limit used for
existing debt and project debt

12.8%

08/29
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What is the Communily's Financial Condition?

Indicator

-

o~

Annual rate of change in population
Curren| surplus as a % of total
current expendilures

Real property tax collectlon rate
Property 1ax 1evenues as a % of
tull market value of real property
Overall net debt as a % of full
market valua of real property
Qverall nel debl oulslanding as a %
of personal income

Direct net debt per capita

Overall net debt per capila

Percent direct net debt outstanding
due wilhin nex!t & years

CITY OF VICTORIA,

Indicator
Value

2.3%

0.0%
92.8%

0.7%
3.8%
8.5%
$560
$1,046

51.4%

TEXAS WITH LEVEE PROJECT

Indicalor Rating

Weak Average Slrong
below -1% 1% 101% above 1% *
below 0% 0%tc5%  *  above5% _
below96% __ *  96% 10 95% ____ above 08% _
above 4% _ 2% t4% ___ below 2% ‘
above 5% 3% lo 5% - below 3%
above 12% 4% to 12% * below 4%
above $750 $250 10 $750 . below $250
above $1000 * $450 to $1000 below $450
below 10% . 10% 1o 30% above 30% .

b T

L,

08/29/95

oo,
. i
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GUADALUPE RIVER AT VICTORIA, TEXAS
DETAILED PROJECT REPORT
(Victoria Levee)

Section 205 Small Flood Control Project

APPENDIX K

LETTER OF INTENT



City OF VICTORIA
Esrablished 1824, Founded By Congress. Republic of Texas. 1839

ENGINEERING DEPARTMENT

700 Main Ceniter. Suile 115 Telephone: 512/5722722
P. O. Box 1758, Vicioria, Texas 779021758 Facsimile: 512/572-673¢9
September 8, 1885 REF:ENGR-L95-150

Mr. James M. Kieslich

Chief, Planning and Envignmentahpidision
Department of the Arrny(mm Q Q{?
Galveston District, Corps of Engineers
P.O. Box 1229

Galveston, Texas 77553-1229

RE: Victoria Levee Project
Financial Capability

Dear James:

It is my understanding that the City Manager of the City of Victoria intends to propose to
the City Council financing the City’s share (+$3,832,000) of the subject project through
the sale of general obligation bonds subject to voter approval at an election. The specific
date to propose for hoiding the general obligation bond election is currently in the
formulation stage.

On August 28, 1995 the City of Victoria Council voted to hold an election November 7,
1895, to approve an additional %¢ sales tax to finance needed City infrastructure
improvements. The scope and timing of a proposal of a general obligation bond election,
which will include the financing of the Victoria Levee Project, will be subject to the success
or failure of the %¢ saies tax election. The Mayor has indicated that the City Council will
not be in a position to decide when the general obligation bond election will be held untii
after January 1996.

We understand that your office is in receipt of cne copy each of the City of Victoria’s
1893/94 and 1994 /95 Budgets. Please contact us if any additional information is needed
from our office.

U

John A. Johnston, B.E.
Director of Public Works

cc:  Denny L Arnold, City Manager
. Teresa A. Special, City Attorney
»_.f Mary A. Roess, Director of Finance




GUADALUPE RIVER AT VICTORIA, TEXAS
DETAILED PROJECT REPORT
(Victoria Levee)

.Section 205 Small Flood Control Project

APPENDIX L

ABBREVIATIONS



Abbreviation

AAD
B/C
CEQ
CFS
DPR
EA
EQ
FEMA
FT
FY
HEC
HTW
LCA
LERRD

M-CASES

NEPA
NGVD
OSE
RC

SCS
SHPO
SMT
TACB
TP40
USFWS
UsGs

GUADALUPE RIVER AT VICTORIA, TEXAS
DETAILED PROJECT REPORT
(Victoria Levea)

Section 205 Small Flood Control Project

Term

Average Annual Damages
Benefit-to-Cost Ratio

Council on Enviromental Quality
Cubic feet per second

Detailed Project Report
Environmental Assessment
Enviromental Quality

Federal Emergency Management Agency
Feet

Fiscal Year

Hydrologic Engineering Center
Hazardous and Toxic Wastes

Local Cooperation Agreement

Lands, Easements, Rights-cf-way,
Relocations, and Disposal Areas
Micro-Computer Aided Cost Estimate System
National Economic Development
National Enviromental Policy Act
National Geodetic Vertical Datum
Other Social Effects

Resource Category

Regional Economic Development

Scil Conservation Service
Historical Preservation Officer
Study Management Team

Texas Air Control Board

Technical Paper Number 40

United States Fish and Wildlife Service
United States Geological Survey



